
FINDINGS AND RECOMMENDATION
OFFICE OF PLANNING AND ZONING

ANNE ARUNDEL COUNTY, MARYLAND

APPLICANTS: Michael Kluh ASSESSMENT DISTRICT: 1

CASE NUMBER: 2023-0161-V COUNCIL DISTRICT: 7

HEARING DATE: November 9, 2023 PREPARED BY: Sumner Handy
Planner

REQUEST

The applicant is requesting Zoning and Critical Area variances to allow a dwelling and associated
facilities with less setbacks and buffer than required and with disturbance to slopes of 15% or
greater, and a Zoning Use variance to allow a residential use (well) within the OS-Open Space
District, at 3934 Bayside Drive in the subdivision of Shoreham Beach, Edgewater.

LOCATION AND DESCRIPTION OF SITE

The subject site consists of 5,000 square feet of land and is located with approximately 50 feet of
frontage on the west side of Bayside Drive. The property is identified as part of Lots 4 and 5, in
Parcel 92, Block 18 on Tax Map 60. The majority of the subject property is zoned R5-Residential
District; however, approximately the westernmost quarter of the lot is zoned OS-Open Space. A
portion of the lands zoned Open Space are subject to the Open Space Conservation Overlay as they
are partially located within the 100-year floodplain and/or estuarine wetlands as identified by the
Maryland Department of Natural Resources. The current zoning was adopted by the
comprehensive zoning for the Seventh Council District, enacted on October 7, 2011.

This lot is located next to a small non-tidal pond in the Chesapeake Bay Critical Area and has been
mostly designated IDA-Intensely Developed Area; two small fractions of the westernmost portion
of the property are designated RCA-Resource Conservation Area. The property is not considered
to be a waterfront lot, although the 100-foot buffer does extend onto the property. The site is
served by public sewer and private water.

The property is currently vacant except for child’s playground equipment located at the west end of
the site and a shed.

APPLICANT’S PROPOSAL

The applicant is proposing a two-story, single-family dwelling measuring 35.5 feet by 34.5 feet,
and 35 feet in height. A front porch is also proposed, to measure five feet deep by 28 feet wide.
Private water service will be provided by a well proposed 10 feet from the western/rear lot line.
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REQUESTED VARIANCES

Zoning Variances

Section 18-4-701 of the Code sets forth the bulk regulations for development in an R5 District and
requires that a principal structure be set back a minimum of 25 feet from the front lot line. The
proposed dwelling will be located as close as 20 feet from the front lot line, necessitating a Zoning
Area variance of five feet.

Section 18-9-202 of the Code that specifies the allowed uses in the OS-Open Space District lists
“existing residential uses” as a permitted use. Since the well is not an existing residential use of
lands, a Zoning Use variance is required to allow this facility.

Variances to Critical Area Program

Section 18-13-104(a) of the Anne Arundel County Zoning Ordinance requires that there shall be a
minimum 100-foot buffer landward from the mean high-water line of tidal waters, tributary
streams and tidal wetlands. Section 18-13-104(b) provides for an expanded buffer in cases where
there are steep slopes.1 Section 27.01.01(B)(8)(ii) of COMAR states a buffer exists “to protect a
stream, tidal wetland, tidal waters, or terrestrial environment from human disturbance.” Section
27.01.09 E.(1)(a)(ii) of COMAR authorizes disturbance to the buffer for a new development
activity or redevelopment activity by variance. In the case of the subject property, the 100-foot
buffer intersects steep slopes that stretch across the subject property, resulting in an expansion of
the buffer throughout the contiguous area of the slopes. There also exists a 25-foot buffer to
non-tidal wetlands. The proposal requires a variance to allow disturbance within the expanded
buffer and within the buffer to nontidal wetlands, the exact amount of which will be determined at
the time of permitting.

Section 17-8-201(b) of the Anne Arundel County Subdivision Article stipulates that development
in the Intensely Developed Area (IDA) may not occur within slopes of 15% or greater unless
development will facilitate stabilization of the slope; is to allow connection to a public utility; or is
to provide direct access to the shoreline. The proposed development requires a variance to allow
approximately 140 square feet of disturbance to slopes of 15% or greater, the exact amount of
which will be determined at the time of permitting.

1 There is a question of whether the Critical Area buffer extends onto the property and the case history (2020-0164-V)
includes a question of whether any Critical Area variances are necessary to develop the lot. In fact, the Critical Area
buffer does extend to cover some portion of the subject property, and a Critical Area variance is required. As one can
see in the snipped image on the next page (wherein the subject property is slightly shaded blue and outlined; the
non-modified buffer is indicated in purple; and steep slopes are indicated in pixelated yellow and red), the
non-modified buffer coincides with steep slopes and, per 18-13-104(b), expands to cover at least all of the sloped land
and all land within 50 feet of the top of the steep slopes on the subject property. The expanded buffer covers a portion
of land on which the dwelling is proposed to be located, necessitating a Critical Area variance to disturb the buffer to
permit the new dwelling. (The identification of the body of water immediately west of the subject property as tidal or
nontidal is not relevant to the question of whether the Critical Area buffer expands here.)
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FINDINGS

Background

This property was the subject of case number 2020-0164-V wherein a similar proposal received
variance approval. The circumstances since that application have not markedly changed, except
that now required for this proposal are Critical Area variances that were not required during the
prior consideration of variances at this property.

Zoning Area Variance

For the granting of a zoning
variance, a determination must be
made that, because of unique
physical conditions, there is no
reasonable possibility of developing
the lot in strict conformance with the
Code, or, because of exceptional
circumstances other than financial
considerations, the grant of a
variance is necessary to avoid
practical difficulties or unnecessary
hardship in the development of the
lot. This Office finds that the subject
property, at 50 feet in width and
5,000 square feet in area, does not
meet the minimum 60-foot lot width
and 7,000 square foot lot area of the
R5 District. The shallow depth of this site is unique to the neighborhood and the need to minimize
disturbance to steep slopes on the western half of the property has driven the location of the
dwelling closer to the road. These unique site conditions are exceptional and have created a
practical difficulty in developing the lot that necessitates relief from the Code. The area relief
requested relates to an attached front porch measuring five feet in depth and 28 feet in width. The
porch is of modest size (while wider than the porch proposed in 2020, it is proposed to be no
deeper or closer to the front lot line), as is the footprint of the dwelling, and a front porch is
considered to be a reasonable appurtenance to a detached single-family dwelling. The porch is
proposed to be raised above-grade, allowing parking below. The zoning area variance is considered
to be the minimum necessary to afford relief.

Zoning Use Variance

A Zoning Use variance is subject to a greater burden of proof than more typical zoning variances,
such as those to setback or height requirements. In order to approve a use variance, three additional
criteria must be met: (1) the applicants must be unable to secure a reasonable return or make any
reasonable use of their property; (2) the difficulties or hardships are peculiar to the subject property
in contrast to other properties in the zoning district; and (3) the hardship is not the result of the
applicants’ own actions. These lands are located in a residential subdivision of single-family
detached dwellings that was originally platted and developed prior to the introduction of zoning.
The subject property is dual zoned where approximately the eastern three-fourths of the property is
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zoned R5-Residential District and the western quarter is zoned OS-Open Space District.

The subject site is shallow, at just 90 feet in depth, which is unique to the neighborhood. In order
to provide for a dwelling, private well, and required facilities on the subject property, it has been
necessary to locate the well in that part of the site zoned OS-Open Space. Denial of this use
variance would deny use of the residentially-zoned portion of the site for residential purposes as
the R5-zoned lands are too small to be developed with a residential use with the required well.
Denial would also leave the applicant a portion of lands zoned OS-Open Space, where allowed
uses are even more restricted, and which portion is even smaller than the R5-zoned portion.
Therefore, it is the opinion of this Office that denial of the use variance would deny the applicant
the ability to make any reasonable use of the property. With regard to the second criterion by
which a use variance request is assessed, this Office finds that the property’s split-zoned character -
its existence in two different zoning districts, and the differing and limited uses permitted in those
districts - as well as its diminutive size together cause difficulties in developing the lot, and this
Office finds these factors to be peculiar to this property indeed. And third, these hardships do not
result from the applicant’s own actions. Therefore, the three criteria specific to a use variance have
been satisfied.

Neither the use of those lands in the OS District for a private well nor the setback variance
necessary for the front porch will alter the character of this neighborhood, nor have any negative
impact on the use of any adjacent property. The proposed setback is consistent with the setbacks of
dwellings on abutting properties. The limited use of the OS-zoned lands is merely for the well
required to service the proposed residential use located in the R5 District; both variances are
considered to be the minimum variance necessary for relief.

While this Office will recommend approval of these zoning variances, it should be noted here that
the Health Department has recommended denial of the requested variances out of concern for the
well water supply systems. The applicant is advised to address this issue with the Health
Department.

Critical Area Variances

For the granting of a Critical Area variance, a determination must be made as to whether, because
of unique physical conditions, strict implementation of the County’s Critical Area program would
result in an unwarranted hardship to the applicant. The applicant has requested variance approval
to disturb the expanded buffer and/or the buffer to nontidal wetlands as well as to disturb steep
slopes in the IDA to construct the proposed dwelling and associated facilities. In this case, the lot’s
limited dimensions, unique amongst lots in the area and the R5 zoning district, and especially the
uniquely small portion of the lot zoned R5 wherein a new dwelling is a permitted use, make
necessary these variances to allow for the development of this lot. Development on this
grandfathered lot, platted before zoning regulations were enacted, requires disturbance to steep
slopes and to the buffer; the Critical Area variances necessary to construct the proposed dwelling,
porch, and well are considered to be the minimum variances necessary and within the spirit and
intent of the Critical Area Program.

This Office finds that a literal interpretation of the Critical Area Program - and denial of the
variances to disturb steep slopes and the buffer to develop this residential property - would cause
an unwarranted hardship. The granting of these variances would not confer on the applicant a
special privilege that would be denied by COMAR, Title 27, and with proper stormwater
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management and mitigation, granting of these variance requests will not adversely affect water
quality or adversely impact fish, wildlife, or plant habitat. The variance request is not based on
conditions or circumstances that are the result of actions by the applicant and does not arise from
any condition relating to land or building use on any neighboring property. This Office finds that
the applicant has evaluated and implemented site planning alternatives and has overcome the
presumption that the proposal is not in harmony with the spirit and intent of the Critical Area
program.

AGENCY COMMENTS

The Health Department reviewed the proposed water supply system and has determined that the
proposed request adversely affects the proposed well water supply systems. The Health
Department recommends denial of the request, and further notes that stormwater planter boxes
must be located at least 30 feet from a proposed well.

The Development Division (Critical Area Team) offered no objection to the request.

The Engineering Division of the Department of Inspection and Permits advised that it does not
have sufficient information at this time to render a recommendation. That Division’s unabridged
comments are appended as an exhibit.

The State of Maryland Critical Area Commission commented that appropriate mitigation shall
be required, so long as the County finds that the proposed well will be located outside of the
Resource Conservation Area (RCA). The Commission’s unabridged comments are appended as an
exhibit.

RECOMMENDATION

With regard to the standards by which a variance may be granted as set forth under Article
18-16-305 under the County Code, the Office of Planning and Zoning recommends approval of the
following as shown on the attached site plan subject to the condition that a storm water
management plan be provided to the satisfaction of the Engineering Division in the Department of
Inspections and Permits:

1. A Zoning Area variance to Section 18-4-701 of the Code of five feet to the front lot line
setback of 25 feet;

2. A Zoning Use variance to Section 18-9-202 of the Code that specifies the allowed uses in
the OS-Open Space District to locate a residential water well on lands located in an
OS-Open Space District;

3. A Critical Area variance to Section 18-13-104 to allow disturbance to the expanded buffer
and the nontidal wetland buffer; and

4. A Critical Area variance to Section 17-8-201(a) to allow disturbance to slopes of 15% or
greater.

Disclaimer: This recommendation does not constitute a building permit. In order for the applicant(s) to construct the structure(s) as proposed, the
applicant(s) shall apply for and obtain the necessary building permits, and obtain any other approvals required to perform the work described herein.
This includes but is not limited to verifying the legal status of the lot, resolving adequacy of public facilities, and demonstrating compliance with
environmental site design criteria.





 

  
  

Mark Wedemeyer, Director 
 
 
 
Memorandum 
 
 
To:    Planner, Zoning Administration Section, Office of Planning and Zoning  
 
From:  Hala Flores, Engineer Manager, Department of Inspections and Permits  
 
Date:  October 10, 2023  
 
Subject:  Kluh Property (3934 Bayside Drive, Edgewater) 
 2023-0161-V 
   
  
 
Request – Allow disturbance on slopes greater than 15% in IDA – 17-8-201 
 
 
Review - This office has reviewed the subject variance application.  A pre-file was not submitted to this 
office. 
 
The applicant is proposing to construct a single family home on a lot that does not meet the minimum 
7000 SF lot requirement for R5 zone.  The property is 5000 square feet in area.  The site is served by  
private well and public sewer (mayo system) and fronts a 30 feet wide public right of way along Bayside 
drive.  The site is in the IDA of the critical area.  The house is proposed to be partially placed in the steep 
slopes.  The lot is encumbered by non-tidal wetland buffer, steep slopes, and 25 steep slope buffer.   
 

1- The grading permit application must include a resource conservation map that clearly 
delineates all the regulatory environmental resources and the buildable area.  No SWM 
structural practices will be permitted within regulatory environmental resource areas 
(critical area buffer, steep slopes and buffers, non-tidal wetland buffers, etc).  

2- Existing condition assessment and photograph of the steep slopes is required prior to 
ability of this office to make a decision. 

3- Indicate how the proposed ultra-urban rain gardens will overflow to the steep slopes. 
4- It is unclear how the proposed driveway is being treated.  The use of permeable 

concrete or paver is recommended 
5- Consideration will be given for SWM since the LOD appears to be less than 5000 SF and 

existing shed and play equipment are marked to be removed.   
6- A public utility easement was not shown for the proposed mayo tank.  
7- Show the clearance radius for all existing and proposed water wells. 

Determination: 
This office does not have sufficient information to render a recommendation and defers decision 
to OPZ.  The comments above must be addressed with the grading permit application.     
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Jennifer Esposito -DNR- <jennifer.esposito@maryland.gov>

Critical Area Comments_2023-0161-V Kluh (AA 347-23)

Jennifer Esposito <jennifer.esposito@maryland.gov> Mon, Oct 30, 2023 at 3:36 PM
To: Sumner Handy <sumner.handy@aacounty.org>
Cc: Charlotte Shearin -DNR- <charlotte.shearin@maryland.gov>, Sterling Seay <pzseay16@aacounty.org>, Sadé Medina
<pzmedi22@aacounty.org>, Kelly Krinetz <PZKRIN00@aacounty.org>
Bcc: Michael Day <mday@aacounty.org>

Good afternoon, 
The Critical Area Commission has reviewed the following variance and we provide the
following comments: 

2023-0161-V; Kluh (AA347-23):
Provided that the County finds that the proposed well will be located outside of
the Resource Conservation Area (RCA), then appropriate mitigation is required. We
respectfully request for any approval under this variance proposal to be conditioned by
the following requirements:

1. For the site plan to label the Critical Area designations and for the County to
ensure that the proposed well is located outside of the RCA. 

2. The County should verify with MDE the limits of tidal wetlands and nontidal
wetlands on the subject and surrounding properties, and to confirm whether the
area on the West side of the property is nontidal. 

3. The Critical Area Buffer and expanded Buffer will need to be accurately
delineated on the site plan based on the tidal/nontidal wetland verification as
noted in comment No. 2 above. 

Thank you for the opportunity to provide comments. Should you have any questions,
please feel free to contact me. 
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Jennifer Esposito
Critical Area Commission for the
Chesapeake & Atlantic Coastal Bays
1804 West Street, Suite 100
Annapolis, MD 21401
Office: 410-260-3468 
(In office: Mon., Wed., Friday)
Cell: 443-569-1361 
(Teleworking: Tues., Thurs.)
jennifer.esposito@maryland.gov
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