
FINDINGS AND RECOMMENDATION
OFFICE OF PLANNING AND ZONING
ANNE ARUNDEL COUNTY, MARYLAND

APPLICANT: The Robert W. Posten and ASSESSMENT DISTRICT: 3
Ellen C. Bungay-Posten Trust

CASE NUMBER: 2024-0074-V COUNCIL DISTRICT: 5

HEARING DATE: August 22, 2024 PREPARED BY: Jennifer Lechner
Planner

REQUEST

The applicants are requesting a variance to allow an extension in time for the implementation
and completion of a previously approved variance on property located on Spring Path in Arnold.

LOCATION AND DESCRIPTION OF SITE

The subject site consists of 6,529 square feet of land and is located with approximately 60 feet of
road frontage on the northwest side of Spring Path, 160 feet northeast of Old River Road. The
property is identified as Lot 240 of Parcel 174 in Block 23 on Tax Map 39 in the Pines on the
Severn subdivision.

The property has been zoned RLD - Residential Low Density District since the adoption of
comprehensive zoning of the Fifth Council District zoning maps, effective January 29,
2012.

This is a non-waterfront lot located entirely in the Chesapeake Bay Critical Area, designated
primarily RCA - Resource Conservation Area with a small area of LDA - Limited Development
Area in the southeast corner of the property. The site is encumbered by steep slopes, the
expanded buffer to a tributary stream and the 50-foot top of slopes buffer within the RLD.

The property is currently unimproved. The site will be served by public water and a private
septic system.

PROPOSAL

The applicant seeks approval for an extension in time for the implementation and completion of
a previously approved variance (Case# 2021-0146-V) to construct a new two-story dwelling
28-feet wide by 36-feet deep by 31 feet high with associated features and a driveway.

REQUESTED VARIANCE

§ 18-16-405(a) of the Anne Arundel County Zoning Ordinance stipulates that a variance or
special exception that is not extended or tolled expires by operation of law unless the applicant
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obtains a building permit within 18 months of approval.

On November 9, 2021, the Administrative Hearing Officer of Anne Arundel County granted a
variance (Case# 2021-0146-V) to allow a dwelling with less setbacks and planted buffer than
required and with disturbance to slopes of 15% or greater (steep slopes). The decision was
appealed and subsequently granted by the Board (Case# BA 37-21V) on October 12, 2022.

The applicant is now requesting a variance to allow an extension in time in order to obtain a
building permit while maintaining the previous approval.

FINDINGS

The prior variance case was granted on October 12, 2022 and expired on April 12, 2024. This
application for an extension in time was made April 12, 2024, prior to the expiration of the
variance approval.

Grading permit, G02018635, to construct a new single family dwelling was submitted on
September 9, 2020. A building permit to construct a new dwelling has not been submitted.

The applicant’s letter explains that interest from potential buyers, who ultimately backed out,
halted the permit process, and that they are now ready to continue the project. However, their
daughter is pregnant and overseas, and therefore not available to assist the aging applicant with
the project.

There is no evidence that the granting of this request for an extension in time will alter the
essential character of the neighborhood, substantially impair the appropriate use or development
of adjacent property, or be detrimental to the public welfare.

For the granting of a time extension variance, a determination must be made as to whether the
applicants diligently pursued permits. A variance for a time extension cannot be granted if the
need is caused by the applicants delaying the permitting process. It would appear that the delay
in the permit process is a result of unforeseen health issues of the applicant and their daughter,
rather than a deliberate delay to draw out the process. As such, this Office supports the variance
request for a time extension.

RECOMMENDATION

Based upon the standards set forth in § 18-16-305 under which a variance may be granted, this
Office recommends approval of a zoning variance to §18-16-405(a) to allow an 18 month
extension in time for the implementation and completion of a previously approved variance.

DISCLAIMER: This recommendation does not constitute a building permit. In order for the applicant to construct
the structure(s) as proposed, the applicant shall apply for and obtain the necessary building permits, and obtain any
other approvals required to perform the work described herein. This includes but is not limited to verifying the legal
status of the lot, resolving adequacy of public facilities, and demonstrating compliance with environmental site
design criteria.
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April 12, 2024    

 

Anne Arundel County 

Office of Planning and Zoning 

2664 Riva Road, 3rd Floor 

Annapolis, MD 21401 

 

Attn: Ms. Sterling Seay  

         Planning Administrator 

 

 

RE: Letter of Explanation  

 Application for Variance – Time Extension 

 Spring Path, Arnold, MD 21012 

 2021-0146-V 

 

Dear Ms. Seay, 

 

Robert W. Posten and Ellen C. Bungay-Posten, Trustee (hereinafter, collectively the “Applicant”) 

seeks a variance pursuant to Anne Arundel County Code § 18-16-405(c) to extend the expiration date of a 

previously approved variance. Specifically, the requested variance would extend the expiration date of the 

Applicant’s variance, approved October 12, 2022, for the construction of a single-family detached dwelling 

unit at the above-referenced property located in Arnold, Maryland (the “Property”).  
  
Property Background  
  

The Property comprises a 0.15 parcel on Spring Path in the Pines on the Severn subdivision. The 

tax account number is 03-656-00306280 on map 39, parcel 174. The Property is zoned RLD – Residential 

Low Density and is located in the RCA – Resource Conservation Area critical area. The Property is 

currently unimproved.    
  
Prior Variance Approval (2021-0146-V)  
  

On or about August 12, 2021, the Applicant filed a variance application for a variance for (1) 

disturbance of slopes 15% or greater in the RCA, (2) the required planting buffer, and (3) disturbance within 

50 feet of steep slopes. The Applicant’s application is attached here as Attachment A. On October 28, 2021, 

the Administrative Hearing Officer (the “AHO”) granted the Applicant’s application for a variance. The 

variances approved were: 

1. A critical area variance from the prohibition in§ 17-8-301 against disturbing the buffer or 

expanded buffer to construct the new two-story dwelling with associated features and a 
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driveway as shown on County Exhibit 2, with the actual disturbance to be determined at the 

time of permitting; and 

2. A critical area variance from the prohibition in§ 17-8-201(a) against disturbing steep slopes to

construct the new two-story dwelling with associated features and a driveway as shown on

County Exhibit 2, with the actual disturbance to be determined at the time of permitting,

3. A zoning variance to the prohibition in § 18-4-401 (b) that there shall be a minimum 50-foot

planted buffer located and maintained between a principal structure and the crest of steep slopes

on a property located in the RLD district to construct the new two-story dwelling with

associated features and a driveway as shown on County Exhibit 2, with the actual disturbance

to be determined at the time of permitting.

Attached hereto as Attachment B is a copy of the AHO’s decision in Case No. 2021-0146-V. 

Specifically, the requested variances will allow the Applicant to construct a modest two-story dwelling 

unit. 

Requested Variance 

The Applicant seeks a variance to allow an extension in time for the implementation of a previously 

approved variance at the Property. Under § 18-16-405(a), a variance “that is not extended or tolled expires 

by operation of law unless the applicant within 18 months of the granting of the variance … (1) obtains a 

building permit or (2) files an application for subdivision.” § 18-16-405(c) additionally provides that “[a]n 

applicant may file an application for a variance to extend the time periods set forth in subsection (a).”   

The variance was granted on November 9, 2021. Under § 18-16-405(a), the variance is set to expire 

on April 12, 2024. The Applicant now seeks variance relief pursuant to § 18-16-405(c) to allow for an 

extension of the variance’s expiration date.    

County Code Provisions and Review Criteria 

As outlined below, the Variance application satisfies all pertinent criteria for variances provided 

in County Code §§ 18-16-305(a) & (c).   

(a) Requirements for zoning variances. The Administrative Hearing Officer may vary or modify

the provisions of this article when it is alleged that practical difficulties or unnecessary hardships

prevent conformance with the strict letter of this article, provided the spirit of law is observed, public

safety secured, and substantial justice done. A variance may be granted only if the Administrative

Hearing Officer makes the following affirmative findings:

(1) Because of certain unique physical conditions, such as irregularity, narrowness or

shallowness of lot size and shape or exceptional topographical conditions peculiar to and inherent in 

the particular lot, there is no reasonable possibility of developing the lot in strict conformance with 

this article; or 

(2) Because of exceptional circumstances other than financial considerations, the grant of a

variance is necessary to avoid practical difficulties or unnecessary hardship and to enable the 

applicant to develop the lot. 

The Applicant’s requested variance to extend the expiration date of the variance is necessary to 

avoid unnecessary hardship and to enable the Applicant to obtain approvals for the implementation of the 



Anne Arundel County, Planning & Zoning  
April 12, 2024 

Page 3 of 4 

 
variance. Following the AHO’s approval of the variance, the Applicant began diligently contacting builders 

to begin the permit process. However, there was interest from buyers to buy the Property before the house 

was constructed. The Applicant then paused communication with the builder. After the buyer backed out, 

there have been multiple circumstances which prevented the Applicant from obtaining a building permit. 

Firstly, the Applicant is aging and has needed assistance from her daughter. However, her daughter is 

currently overseas and expecting a child. Together the Applicant and daughter have started reaching out to 

potential buyers and builders to continue the project.     

   
(c) Requirements for all variances. A variance may not be granted unless it is found that:  
  

(1) the variance is the minimum variance necessary to afford relief; and  
  

The requested variance seeks an extension of the expiration date of the Applicant’s previously 

approved variance. The requested variance is the minimum variance necessary to afford relief.  
  

(2) the granting of the variance will not:  
  

(i) alter the essential character of the neighborhood or district in which the lot is 

located;  
  

The requested variance seeks to extend the expiration date of a previously-approved 

variance. The essential character of the surrounding neighborhood or district in which the Property 

is located will not be altered.  
  

(ii) substantially impair the appropriate use or development of adjacent 

property;  
  

The requested variance will not substantially impair the appropriate use or development of 

adjacent property.  
  

(iii) reduce forest cover in the limited development and resource conservation 

area;  
  

The requested variance will not reduce forest cover in the limited development and 

resource conservation area. The Property is not located in the limited development area or the 

resource conservation area.   
  

(iv) be contrary to acceptable replanting practices required for development in 

the critical area or a bog protection area; nor  
  

The Property is located within the RCA critical area, however through mitigation forest 

cover will be increased.   
  

(v) be detrimental to the public welfare.  
  

The requested variance will not be detrimental to the public welfare. The requested 

variance seeks only to extend the expiration date of a previously approved variance. Approval of 

the requested variance will permit the Applicant extra time to obtain all permits to develop a single-

family home on the Property.  
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Conclusion  

  
The Applicant meets the required criteria set forth under § 18-16-305 for the above-requested 

variance. Accordingly, for the reasons stated above, the Applicant respectfully requests that the 

Administrative Hearing Officer grant the requested variance to extend the expiration of the Applicant’s 

previously approved variance.  
  
 

Sincerely,  

 

 

 

Phil Dales, Principal  

Dales Associates 

238 West Street  

Annapolis, Maryland 21401 

dales@dalesassociates.com 

(410) 946-1314 
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Attachment A 













 

 

 

 

 

 

 

 

 

 

 

 Attachment B  
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