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STATE OF MARYLAND 
CRITICAL AREA COMMISSION 

CHESAPEAKE AND ATLANTIC COASTAL BAYS 

1804 West Street, Suite 100, Annapolis, Maryland 21401  (410) 260-3460 
dnr.maryland.gov/criticalarea/  TTY users call via the Maryland Relay Service 

 
January 6, 2025 
 
Ms. Sterling Seay 
Anne Arundel County Government 
Department of Planning and Zoning 
2664 Riva Rd #3, 
Annapolis, MD 21401 
 
Re: Cubello Variance: 202 Bar Harbor Road (2024-0208-V)  
 
Dear Ms. Seay, 
 
Thank you for providing information on the above referenced variance request. The applicant 
requests a variance to allow a dwelling within the 100-foot Critical Area Buffer. The application 
material indicates that the property is a 0.234-acre lot entirely with the Intensely Developed Area 
(IDA) and the Buffer Modification Area (BMA). The applicant proposes to raze an existing 
primary dwelling and detached garage with a second story accessory dwelling unit (ADU) that 
are currently located entirely outside of the Critical Area Buffer, and to construct a new primary 
dwelling unit with attached garage and associated stormwater features partially within the 
Critical Area Buffer. Additionally, the applicant wishes to construct a new two-story accessory 
dwelling unit outside of the Critical Area Buffer.  
 
The Critical Area Commission opposes this request as it fails to meet all of the variance 
standards. The proposed development is non-water dependent and there is ample room for the 
development to be located outside the Critical Area Buffer. The site is currently conforming to 
the Critical Area development standards as the existing primary dwelling and the ADU are 
located entirely outside of the Critical Area Buffer. Therefore, the current conditions demonstrate 
that it is possible for the parcel to be developed in conformance with the Critical Area 
development standards while providing reasonable and significant use of the entire parcel.
 
In 2002 and 2004, the General Assembly strengthened the Critical Area law, and reiterated its 

especially emphasizing the importance of the 100-foot and expanded Critical Area Buffer. In 
particular, the General Assembly reaffirmed the stringent standards, which an applicant must 
meet in order for a local jurisdiction to grant a variance to the Critical Area law. The state law 
provides that variances to a local jurisdi
zoning board finds that an applicant has satisfied its burden to prove that the applicant meets 

presumption that a proposed activity for which a Critical Area variance is requested does not 



  

 

conform to the purpose and intent of the Critical Area Law. The County must make an 
affirmative finding that the applicant has overcome this presumption, based on the evidence 
presented. 
 

primary dwelling unit 
partially within the Critical Area Buffer 
Area provisions regarding new development in a BMA. In particular, the County has enacted a 
specific set of provisions to recognize the importance of the BMA and maintain its integrity by 
prohibiting any new lot coverage nearer to the shoreline than the closest façade of the existing 
principal structure and any new structure must maximize the distance between the shoreline and 
the structure (Anne Arundel County Code § 17-8-702). Currently, there is no existing principal 
structure in the 100-foot Buffer to establish an allowance into the Buffer and there is clear 
evidence that any new structure can be located outside of the 100-foot Buffer. 
 
Variance Standards  
 

1. That special conditions or circumstances exist that are peculiar to the land or structure 

hardship to the applicant.  
 

prove that, without the requested variance, they would be denied reasonable and significant 
use of the entire parcel or lot. Given that the site is currently constructed with a house and 
garage entirely outside of the Buffer, it is clear that reasonable and significant use of the 
parcel can be achieved without a variance and any reconstruction to build a replacement 
house and ADU can be done in a manner that avoids any impacts to the Buffer. Doing so 
would confo  Therefore, without the requested 
variance to develop within the 100-foot Buffer, the applicant would not be denied reasonable 
and significant use of the entire lot.   
 
2. That a literal interpretation of this subtitle or the local Critical Area Program and 

related ordinances will deprive the applicant of rights commonly enjoyed by other 
properties in similar areas within the Critical Area of the local jurisdiction.  

 
Denial of this request would not deprive the applicant the use of the land or structure 
permitted to others in the Critical Area. On the contrary, the applicant has the ability to have 
reasonable and significant use of this property for residential purposes by locating the new 
dwelling unit, the two-story ADU, and associated accessory improvements entirely outside 
the Buffer. By doing so, the applicant would not be denied a right commonly enjoyed by 
neighboring properties. No property owner has the right to build a new dwelling unit within 
the Buffer when there is adequate area outside the Buffer to locate it. Therefore, the rejection 
of the variances requested above would not deny the applicants a right commonly enjoyed.
 
3. The granting of a variance will not confer upon an applicant any special privilege that 

would be denied by this subtitle or the local Critical Area program to other lands or 
 

 
The granting of this variance would confer a special privilege upon this applicant.  



  

 

The Anne Arundel County Code and the Critical Area law place strict limits on lot coverage 
and disturbance in the Critical Area Buffer in order to meet the goals of the Critical Area law. 
Approval of this variance would grant the applicant the ability to redevelop their property in 
a manner that would be denied to others within the Critical Area, as no individual is 
permitted to construct non-water dependent structures or improvements within the Buffer 
when there is an opportunity to redevelop the lot in a way that is conforming to the Critical 
Area development standards (and as it currently exists today).  
 
4. The variance request is not based upon conditions or circumstances, which are the result 

of the actions, by the applicant;  
 

redevelop the lot in a nonconforming 
manner. The applicant has every opportunity to redesign the proposal in a manner that 
conforms to the Critical Area development standards such as reducing the footprint or 
eliminating the ADU entirely in order to shift the location of the proposed primary dwelling 
and associated improvements outside of the Critical Area Buffer, thereby eliminating the 
need for this variance request. 

 
5.  The variance request does not arise from any conforming or nonconforming condition   

on any neighboring property.  
 
While the request is not the result of any conforming or nonconforming conditions on a 
neighboring property, it is based on the fact the applicant desires to redevelop the lot in a 
manner that is inconsistent with the Critical Area development standards when the existing 
improvements on the lot are conforming to such standards.  
 
6. The granting of the variance would not adversely affect water quality or adversely impact 

 
 
As proposed, this variance request would adversely affect water quality and impact fish, 
wildlife, and plant habitat within the Critical Area.  
 
The Critical Area law and regulations are designed to foster more sensitive development for 
shoreline areas so as to minimize damage to water quality and habitat as well as improve 
these attributes when possible. The cumulative impact of development activity in the Critical 
Area, even if minimal, has a substantial and negative impact on the Chesapeake Bay. 
Development which places non-water dependent lot coverage in the Buffer increases the 
volume and velocity of stormwater runoff flowing into Rock Creek. Additionally, the 
proposed increase of lot coverage within the Buffer removes valuable natural habitat.
Impacts to these sensitive and protected resources can be avoided by locating the 
improvements outside of the Buffer.  

 
7.  The granting of the variance would be in harmony with the general spirit and intent of 

the Critical Area law, the regulations in this subtitle, and the local Critical Area 
program.  

 
The goals of the Critical Area law are to: 



  

 

(1) Minimize adverse impacts on water quality that result from development, 
(2) Conserve fish, wildlife, and plant habitat, and 
(3) Establish land use policies that accommodate development while recognizing that 

development adversely affects the first two goals.  
 

Granting a variance to construct non-water dependent lot coverage in the Buffer when the 
applicant can construct their desired amenities outside of the Buffer is not in harmony with the 
spirit and intent of the Critical Area law and would be contrary to the goals of the Critical Area 
law.  
 
The Administrative Hearing Officer must find that the applicant has overcome the burden to 

Additionally, the applicant has the burden of proof and the burden of persuasion to overcome the 
presumption that his proposed variance does not conform to the Critical Area Law. For the 
reasons explained above, this office opposes this variance request as the applicant has not 
overcome this presumption or met their burden. Therefore, this variance application should be 
denied.  
 
Thank you for the opportunity to provide comments on this variance request. Please include this 
letter of opposition as part of the record in this variance application. Also, pursuant to Md. Code 
Ann., Nat. Res., § 8-1808(d)(5)(i), please notify the Commission in writing of the decision made 
in this case.  Should you have any questions regarding this letter of opposition, please call me at 
(410) 260-3467. 
 
Sincerely, 
 
 
 
Michael Macon 
Natural Resources Planner 
 
 














